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SAUGET & CONMPANY

OPINION AND ORDER OF THE BOARD (BY SAMUEL T. ALDRICH):

Mr. Robert F. Kaucher, Spccial Assistant Attorney General
for the Environmental Protection Agency.

lir. larold G. Baker, Jr., uellgv111e, for Sauget & Comoany and
Paul Sauyetl

'fhe Environmental Protection Agcncy filed a complaint against
Sauge!. and Company, a corporation. On motion of the Assistant
Attorncy General, Paul Sauget, oncrator of the companv, was_added
as a parLy rescondent. e complaintTarIEgEd T that Yeiore, on and
since November 30, 1970, ch,ondcrt had allowed open dumving at
his 'olid waste dispnsal site in violation of Section 21(a) and
(b) of the Environmental Protection Act ("Act") and Rule 3.04 of the
Rules and Reyulations for Refuse Disposal Sites and Facilities
("Land Rulcs”). The complaint also allcgcd that since Woverber 30,
1970, Respondent had pcrmitted the open burning of refuse, had failed
to provide adequate fencing or shelter, had allowed unsupervised
unloading, had not sprcad and ccmpactcd the rcfuse as it was ad-
mitted, and had not covered the refuse at the end of each working dav.
Further, during the saime ceriod, Respondent allegedly had disposed
of liguids and hazardous materials without proper apsroval, had
lmposcd no insect or rodent control, had dumped refuse over a large
inpractical arca and had permitted scavcnging and improper salvagir-
operations. The aforementioned acts are all in violation of variows
provisions of the Land Rules arnd/or of the Act. At the hearing on
April 13, 1971, allegations of inadcquate fire protection and allowinc
the fceding of domestic anlmals were dismissed at the request of the
Agency.

At the hearing the Agency asked that the wording of its complair
be amended by the substitution of "Before, on and since" for "Since"
in all cxcept the first alleged violation. As will becore apparent
latt & in the opinion, the failure of the Agency to include the more
comprchensive wording was a critical facter in determining the number
of violations of which the Board could find Sauget guilty. Respon-
dent claimed surprise, contending that if the request were granted he
would be deprived of an opportunity to. preparce a defease against
the new charges. We agrce with Respondent's contention and dismiss
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the request for amendients. to the complaint. We hold, however, that
Rc'pondcnt was adequalely warned by the Agency complajnt against
surprise of allegations on Hovember 30. _ .

Before considering the issucs in the case, we must deal with
Respondent's motion to dismiss the complaint. Respondent argucs that
the entire complaint should be dismisscd on conatitutxonal grounds,
contending that the delegation of rule- -making power to the Pollution
Control Board is unconstitutional. Ille futher contends that the
Board cannot impose any fines because of constitutional prohibitions.
In PCB 70-34, EPA v. Granite City Stecl Co., we held that rcgulatory
powers in nxnhly technical fields are commonly delegated to admin-
istrative agencies at every level of government. Responsibility for
all rule-making activities would imposc an iwmpossible burden on
legislatures. - We further held that the pollution statutes provide
sufficient standards to guide the Board's judycment and adeguate .
proccdural safequards to avoid arbitrary action. We have also held,
in PCB 70-38 and 71-6, consolidated, EPA v. Modern Plating Corn.,
that the 2nard has the constitutional authority to impose money penal-
ties. We find Respondent's constitutional arguments to be without me:

The ecvidence offrred in_the case leaves little doubt that Sauget
& Company aliowcdlopen cdummincfat its solid waste disposal site. The
Agency introduced vnotouraens ,houlng that certaln identifiable
objects_werc v:s'ble on Jugcc$§}»c duvs T INIS 1s in clnar violation
Section 21(a) ahd " (5170E "Ehie TACE and. «ufl; T3T04TENd s.67(a) of tha

Tand ?ulcs \hxun uro\'blL ouen dumo'n1 &ﬂd rcaulre tht all exvoscd
chh s¢ 53 cov;:nu dL Lne cnd o[ Lhuh vor\ano dav. Indeed fne rccord

-—-.-.

on larch 8, 1911 Pau; Saugct aecxctnry trecasurer of Sauget & Comg
admitted that rcfuse had not always been covered by the end of cach
day (RV169). e cxplained that this was wostly due to mechanical
breakdowns of the equipirent and contended that the “"rule book" allows
for such problems. However, Respondent did not attempt to vrovz the!
the failure to cover on the days specified by the Agency was due to
mechanical breakdown. Further, there can be no excuse for vermittin
any refuse to rcmain uncovercd for a period of almost a year. VWe <o
note, howcver, that conditions at the site have improved somewnat in
recent mmonths. Reswvondent has attemmpied to cover the refuse on a
regular basis, but cfforts in this regard have been hampered by the
tremendous volume of material accepted.

An important issue in the case is the tyne. of cover m1to§1al us
The reccord indicates that since March of 1966 Re°pond:nt had used

(cindex5las_cover. Paul Sauyet testified that he had been told by

the Chief Sanltary Engincer of the Department of Public Health
that cinders were acceptable as cover. (R. 157). We agree that
Saugect could rely upon the statcoment of the Department of Public
Hecalth as a defense against a charge of improper covering. Rule
5.07 cf the Land Rules states that cover material must permit only
minimal percolation of surface water when prcperly compacted.
Clecarly, cinders _cannolk be pronerly compacted and the allow more
than mxnlmal )crcolaLlon. Thevy _arec_thus not accepiable as COVer
matvrla Tand their use 1s in violation ot the regulations.
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The pxangcc of covvrlnq w\(h c1ndcrs was gLop.
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Rcspondcnt is allecged Lo have allo:cd[opun burnxna\at his waste
disposal site in violation of Section 9(c) of the Act and Rule 3.95
of the Land Rules. ghgiqlranﬁs taken on Deccember 1, 1970, and
introduced by the uggnry show “material burning on thc surface of
the rcfuse There is some evidence that bhoth surface and sub-surfaca
burning occurrcd on Xovcmber 30, 1970. Paul Sauget testified that
burning is not done 1nLcnt)onally but that some fires start accident-
ally. MNe claimed that when this happens, attempts are made to extin-
guish the fire. However, a witness from the Agency testified that
on December 1, 1970, while Agency personncl were present no atteant
was made by defendant's cmployces to put out a fire. There is recason
to believe that Respondent has becen negligent in his atLemots to

stop open burning at the landfill site.
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Sceversl yitnesses testified that Sauget & Company did not have e
qngctfcngluq at its waste disposal site, a violation of Rule 4.03
(a) of the Land Rules. The Rule also recguires that the site be furn:
with an entrance gate that can_be Jngl od. These provisions are desic
to proevent promiscuous dun:;ng which renders impossible the prover
daily compaction and covering of the refuse. Testimony by witnoss®
for_ the_hAcongy indicated that the site in question was not adeguaceis
fenced nor provided with a proger gate. These conditions were said
to exist on Movomber 30, 1970 (R.31,89). The record indicates that
improvements have been nade since LhaL time. Fencing was apparaatly
installed on two sides of thie landfill site between February 8, and
March 22, 1971 (R. 122). Resvondent did not dispute the Agency's ob-
scrvations of Novamaber 30, but indicated that since that date stess
had been taken Lo restrict access to the site. e record s uaclea:
as. to the adeuuvacy of some of these measurces and we are undecicéed
whether permancnt fencing should be provided on all sides of the
landfill site. fThe record indicates that the lquJd vaste disrosal
facility is adcquately fenced.

Rule 4.03(a) of the Land Rules also requires that the hours of
operation of a landiill site be "clcarly shown". This is necess
in order to inform the public as to when dumping is permissible and
facilitate proper supervision. Witnesses for the Agency testified
that hours of opcration were not posted on their visits to the site
on HNovomber 30, 1970 and Harch 22, 1971 (R.89,119). This was dis-
puted by Respondent who claimed that signs had been vosted since
July 1, 1970 (R.167). ‘From the rccord it is cvident that on sevaera:
occasions the hours of opecration were not clecarly shown, as requira.
by the rcgulation.

Again with rycaard to fencing,_ Rule 5.04 of the Land Rules reqgu
thaL(wonLn:lc LCHCC’ ' be used when nédessary to prevent blowing of
litter tvom the unloading site. Witnesscs for- the Agency testified
that portable fencing had not been provided on three separate occas
since Novcmber 30, 1970 (R. 31,60,115). Respondcnt claimed that pc
ble fences had been used ncar the face of the landfill since
November 30 but did not specifically dispute the contentions of
the Agency that fencing was absent on certain dates.



identified. We will thercfore order that Sauget file with the

Agency and Board a list of chemicals being disposed or an affidavit

from Monsanto (the enly uscr of the chemical dumping site) that the
chenicals do not pose a thrcat to pollution of the HMississippi River

by underground seepage. If the wastes prove to be of a hazardous nature,
Sauget & Company will be required to obtain a letter of approval from the
Agency according to provisions of 5.08 before continuinq to handle such

vastes.

Although Respondent's operations at the liquid disposal area do
not violate the regulations, there is testimony that liguids have some-
times becen deposited at the solid waste facilities. An cmployce of the
Agency witnesscd the disposal of liquid wastes at the landfill on thrce
occasions since November 30, 1970 (R.114,117,121). All disposal of
liquids at the solid waste facilities must ccasec.

Paul Sauget admitted allowing "midnight driver sanitary pcopnle” to
dump at the landfill (R.160). If, as we surmise, this is pumpings from
septic tunks it is obviously a most unsanitary practice and is in clear
violation of Rule 5.08 of the Land Rules.

-Sauget & Comnany_lis_alsa.2llnzed, to have operated its landfill opc
tion without[Insect and_zodent contrel) in violation of Rule 5.09 of
the Land Rulecs. There-is ample evidence that rats have lived at the
site (R. 32,39,91). Paul Sauget professed not to know that control was
requized (R.170). ‘ihe problem of insect and rodent control is likely au
to failure to provide adeguate cover for the refuse. Richard Mallard
of the Demartment of Public Healtn testified that in the absence of dai’
covering past control will nevex Bé altained T(X:94)
There are still more complaints. The Agency alleges that Sauget
Company has violated the rcgulations dcaling with scavenging (Rule 5.12
the manual sorting of recfuse) ané salvaging (Rule 5.10, not defined).
Paul Sauget testificd that salvage operations were permitted at the sit
‘for puipuwses of safety to the bulldozer and oparator and so that the
refuse could be compacted properly (R.172). iic denied the Agency's con
tentions that salvaging interfercd with the landfill operation and that
salvaged materials were allowed to remain at th2 site in violation of
Rules 5.10(c) and (d) of the Land Rules. A witness for the Agency did
testify that on Harch 8, 1971, the sorting operations created less
interxference than those which he obscrved carlier (R.61). It is diffi-
cult to dctermine from the record whether many of the activities wit-
nessed constitute a violation of the ban on scavenging or of unsanitar:
vage opcerations. It is clcar that materials have heen illecgally sortec
by hand at the dwaping site (R.115). This must ccase. Scavenging is
prohibited and salvage must be conducted at an arca rcemote from the

operating face of the fill. o - .
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In previous cases where the Resvondent had no prior warning and
the violation: were not flagrant, the Board assesscd penalties of $100
(EPA v. J. M. Cooling, PCB 70-2, and EP/: v. Ncal Auto Salvage, Inc.,

PCD 70-5). Where Respondents had prior warning of a history of
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actual violation, fincs of $1500 were assessed (EPA v. Eli amigoni,
pCB 70-1S, and EPA v. R. H. Charlett, PCB 70-17). ‘This, howecver, -
should not be construed as ioreclosing fines of greater amount in
appropriate circumstances. '

This opinion constitutes the Board's findings of fact and
conclusions of law.

ORDER

l/{. Sauget & Company and Paul Sauget are to comply with Rules
5.06 and 5.07(a) of the Rules and Regulations for Refuse Disrosal
Sites and Facilities by completing the compaction and covering of
all exposed refuse by the end of cach working day.

© 2. Sauget & Company and Paul Sauget are to ccase and desist
the use of cinders as cover material.

v/3. Sauget & Company and Paul Sauget are to cease and desist
the open dumping of refuse in violation of Section 21(a) and (b) o
the Environmental Protection Act and Rule 3.04 of the Rules and
Roeenlaticas forr Refuse Disposal Sites and Facilities.

4. Sauget & Company and Paul Sauget are to ccase and desist
the open burning of refuse in violation of Section 9(c) of the Eaviro:
mental Protection Act and Rule 3.05S of the Rules and Regulations
for Refuse bisposal Sites and Facilities.

S. Sauget & Company and Paul Sauget are to ccasc and desist
the disposal of liquids at its solid waste disposal focility in
ri~Vation of Rule 5.08 of the Rules and Regulations for Refuse Dis-
posal Sites and Facilitics.

6.- Sauqget & Company and Paul Sauget are to comply with Rules
4.03(a) and 5.04 of tha Rules and Recgulations for Refuse Disposal
Sites and Facilitiecs with regard to the posting of hours of owcratlor
and the provision of proper fencing. Every point of practicable vehid
access shall be fenced.

. 7. Sauqet & Company and Paul Sauget arc L6 ccase and {osist
the sorting of refuse By band in violation of Rules 5.10 and/or 5.12
of the Rules and Regulations for Refuse Disposal Sites and Facilitie:

A 8. On or before Junc 15, 1971, ‘Sauget & Company and Paul Saugce:
shall file with the Agency and the Board a list of chemical compound:
being devosited in the liguid waste disgosal facility, or an affidav
of Monsanto Company that the chenicals do not pose a threcat of pollu
tion of the Mississippi River by undcxground scepage. Uvon failure
to furnish' such information, the Board shall hold a supplenmental
hearing on five days' notice to the parties and shall enterx such
further Order as shall be appropriate. -



“and Paul Saugct chall rcmit’to_xhgﬁ"__vw
0.

9. Sauget & Company
Agency the sum, in pcnalty, °fl§lg°°°-°

Environmental Protection

on Control Board,.ccrtify

Clerk of the Polluti
and order this .v/A.. day

I, Regina E. Rvan,
ted the above opinion

that the Board adop
of May, 1971.
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EXHIBIT S

R © June 15, 1973

.

Hr. Paul Sauqei ~
¢/o Sauget City Hall
Savget, I1linois 63201

"personal and Confidentfal*

andfill

In re: Saugat L
Layhe - Hotra Dame Flesting & Towing, Inc.

g2
Firad

Ocar Mr. Sauget:

We wish tn edvise ihat thic office repraesents Mr. Frad Leyhe and the 'oflre Dane
F‘e°t‘nq & Towing, lnc. #r. leyhe is now the preseént ocuner of Tirict & and &
which are nuitad o the enclesed plet. Tt is cur unlerstanding that vu' Qi
cnerating a 1andT11 on Tract 4 at the prozent ¢ime even thoeunh e pronsiety
is not cwned Ly yoeu. . Leyhe has indicated trome thet there is N anrecment
at the prescnt tin: bobtuesn your cumpany and bin thetl .ou!o poridit dn~*~uq

on Tract 4, it s cur furtier uaders Sanding .i:? dumping is continning on
Tract 4 at tho preceat iue without tue paraission of b, Leybe o e officer
af his conpany.

Furtner, o hove Loen infewmred by the Enviroamuutal Protaction Agenay that the
teoe of duo: : ic seformed §s vigialive of severdd of that
sgancards., nsider this Tetisr aur noticn ty veu o cnase

fnncdiatlely @ cperaticas o e provcrty cuaml by g olient.

I¥ wou have asy questions or wish to diccuss the matter in more Gitzid, please
Contacet ne,

Very truly yours,

Frani L Pellogrind
FLP/oy .

Caclozure

L



